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The procedures set forth hereln are intended solely for the
»guldance of UST Program managers, attorneys and other UsT program
employees of the States within EPA Regaon IV. They do not |
constitute rule-making by EPA or the:Statesjand may not be relied,
upou to. create a right or benefit, substantiuetor procedural, o
enforceable at law or in eéuity, by amy'person including any '
owner or operator of a UST‘system or facility. States may take,
any action at variance with these procedures contalned in thls '; 1
memorandum, or which are not in compllance with lnternal offlce |
procedures that may be adopted pursuant to these materlals.

We believe that this memorandum generally covers the subjec£A
of procedures to'be involved in cost recovery actions under RCRA .

Subtltle I, but if you have any questlons or problems involving

this subject matter, please call'

‘James (Jim) G. Stevens g o ‘ o N
Office of General Counsel . '
Department ‘of Environmental Management

1751 Cong. W.L. Dickenson Drive

Montgomery,. AL 36130

(205) 271-7860 ‘

(205) 271-7950 FAX




| Sectlon 9003(h)(6) of the Solid Waste Dlsposal Act, commonly o

lreferred to as the Resource Conservatlon and Recovery Act of

i1976 as amended by the Hazardous and Solid Waste Amendments of
B 1984 (herelnafter collectlvely referred to as RCRA), 42 U S C §

.6991b(h)(6) provzdes generally that whenever costs have been
;flncurred by EPA or a State that has entered 1nto a cooperatlve
agreement with EPA for undertaklng corrective actlon or
enforcement w1th respect to a release or suspected release of
Apetroleum from an UST, the UST owner or operator shall be llable

to EPA or the State for such costs. :

' Although ;t is hlghlyrde31rable to obtain‘response actions
in the first,instance by the UST owner or operator,‘rather than
by the EPA or the State, there are and will contlnue to be cases
in whlch the state agency may respond to releases uslng LUST
,-Trust Funds monies " for site response - actxons,vand Lhereafter~
attempt to recover those costs from the owner and/or operator who,'
is liable under Sectlon 9003 of RCRA and other authorltles.. The
. recovery of LUST Trust Fund expendltures through the cost ‘ |

recovery program should be a part of the state UST program. The

costs assoclated w;th -such LUST Trust Fund f1nanced response )

» vactlons are recoverable from the party or part;es who are llable

‘under Sect;on 9003 (h) of RCRA.' | 5:,

Sectlon 9003(h)(6) prov1des that whenever costs have been,
. incurred by EPA or a ‘State that has: entered J.IltO a cooperative
agreement w1th EPA for undertaklng corrective actJon or enforcement




‘ ' S SN
Due to the possibility of cost recovery efforts in any case

in which.iUST Trust funds are expended, thelobservatlon,
documentation and preservatlon ofvcriticallfacts andvresponse
costs is imoortanttto assure that:

1)  potential evidence:concerning the'facility and the .
owner and/or operator isonotedzand'documentedvbefore
reSponse activity orathe~passa§e of time obScuresyor
ellmlnates it |

2) . physical evzdence essentlal at trial is collected and
preserved appropriately; and

3) sufficient evidence of total costs ana clalms paid from
the Fund has been maintained and is available to -
suoport\recovery. | A | '

This memorandum describes elements which a State UST Program
may probably‘be called upon to prove in a cost recovery actlon,
the assembly and malntenance of a cost recovery file; some-
examples.of approprlate documentation for each elementvof'tne
case; procedures for processingnand'negotiating'cost recovery
claims; and the mechanics of repayment of any recovery to the
Fund. The Workgroup encourages each State UST Program to observe ' fzi,
these procedures when working on a s;te on Wthh LUST Trust Fund (-
meonies are expended for cleanup of a UST or a fac1llty slnce each

of these cleanup is the subject of a potentlal cost recovery

with respect to a release of petroleum from an UST, the UST owner
or operator: shall be liable to EPA or the State for such costs.




"action.-‘Thesevprocedures should be used in conjunction with
exlstlng EPA Office of SOlld Waste and Emergency Response s

guldance pollcy.

' II. The Cost Racovery PIogram

» Generally, the objectlves of a cost recovery program are~ 1y
marlmlze return of revenue to the LUST Trust Fund, 2) lnltlate
necessary lltlgatlon or resolve ready cases for oqt recovery
within strateg;c time frames ‘but no later than the time prov;ded
under the statute of llmltatlons, 3) encourage settlement by |
1mplement1ng an. effectlve cost’ recovery program agﬂlnst
Tnonsettlers (i.e., recalc1trant)vand, 4) use admmn:stratlve
r authorlt;es-effectlvely to resolve cases w1thout¢unnecessary\'
recourse to 11tlgatlon. | | o

In managlng the program and achlev1ng these‘objectlves, the

'State 1s'encouraged to .ensure that each response:actlon (and
supportlng case development act1v1t1es) undertaken u31ng LUST
Trust Fund monies proceeds in a manner that w1ll optlmlze 1ts
cost recovery potentlal ‘The Workgroup belleves that evaluatlng
" each case conszstent w1th thls guldance will asslst the State 1n
ache1v1ng 1ts cost recovery objectlves. : |
\Tf The stage at whlch a . case becomes ready for cost recovery is
anpimportant_concept, A conventlonal cost recovery case lS ready .-

‘ when cleanup activities are completed,, although some.cases may be

¥




ready concurrent with the initiation of on—site'constrnction of
the corrective action or the remedial design. -

Since resources availabie to .a State's UST program‘are
limited, the State should establish pricrities‘consistentrwith.

OUST policy guidance® and select and plan actions in a manner and

-at a time which will prcvide for the maximum return of LUST Trust

Fund monies to the State. A State should_devcte itngreatest
efforts to cases where the owner,cr‘operatcr\is solvent but
recalcitrant or where they fail to ccmply,with‘financial
responsibility requirements. However, statute of limitations and
other considerations may warrant the immediate,pursuit'of.a case,’

To conserve resources, an attempt,should be‘made to settle
cost recovery cases wheneéer possible.rvSettlement shonld result |
in cost recovery case resolution for some cases’in;a Shorter%time
frame and with fewer resources than tradltlonal lztlgation.brln
many cases, it may be necessary to pursue trad1t10na1 11t1gatlon.

In considering whether to lltzgate-a‘case, a,State should
consider thevsolvency of the cwner)operator (o/0), the cost of
the cleanup, the likelihood cf‘recovery,‘and the case's
deterrence value. .

Finally, the reallzatlon of the cost recovery s objectlves

depends on the effective management ‘of all aspects of the cost

? OSWER Directive 9650 10 entltled

LIIS.T_ImsL_mm_C_Q_Qp_er_amze 1
Agreement Guidelines; EPA memorandum dated August 23, 1991 entitled |
wm&mm;mnﬁmes: and OSWER §
Directive 9610.10 entitled .C.Qs_t_Be.c.Qm;y_P_Ql:.sLF_Qr_IhLLeakmg
Hndemmnd_ssgrage__manums_t_mnd



recoveryvprogram. Each State 1s encouraged to 1mplement a well=-
defined process to ensure coordlnatlon among 1tsf ' A
program/enforcement offlces, its flnanclal management offlce, and

.1ts,legal offlces., The process should also foster the efflclent‘
management of the elements of the cost recovery program 1nclud1ng
systems to cover the followzng" - v

1)' the on-gorng revrew,kselectlon, and referral of rlpe
| 'cases,rf | | o

2) the assembly of - complete cost documentatlon, r'

3) vtracklng and collectlon of fund expendltures 1nclud1ng

“ cleanup, overslght and enforcement . costs,

3

4) the revrew and documentatlon to close-out‘cases for
‘which cost recovery will not be pursued, v
3) the effectlve use of settlement or lltlgatlon
vprocedures,' |
-16) the tracklng and follow-through of actlve caseslln
.11tlgatlon, and, . | k'
7) - the establ;shment and collection of acdouhtsv
';receivablez,' B B o o R o L
The Workgroup encouragesva State to utilizegitsrcost' N
recovery enforcement authorities; Cost recovery creates an
»1ncent1ve for settlement and dlslncentlve for- refusal to settle.

‘An atmosphere of risk of cost recovery lltlgatlcn promotes

settlement for correctlve actlons as well as settlements for cost

‘recovery.
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i III: .Qan_s.ahsﬁ.nn

The follow1ng case . selectron gu;dellnes,’when applied’ to
case candidates, Wlll help States make dec181ons regardlng whlch
actions to pursue. Moreover, these guldellnes w111 help to
ensure that resources are mainly directed towards those .cases
which have the highest potential for replenishing the fund. This
recognizes that a full cost recovery actlon, lncludlng

11t1gatlon, may not be pursued for every case due to’ certaln

factors such as 0/0 viability and evidentiary reasonsgas weli'as
where the.cost of col;ection'isfdisproportionateiy high.‘

Generally, a cost recovery action should be scheduled for‘j
every fac;llty or site where a LUST Trust Fund monies have been
expended. For that reason, case preparatlon act1v1t1es should
begin early in the process. .

EPA gu;dance suggests that greatest efforts be devoted to
cases where the 0/0 is solvent but recalcltrant and in cases
where they fail to comply with the financial,responsibility
requirements. If an owner.orfoperator or anyiotherfrespohsible
person cannot be identified»it is impracticable to pursue:cost
recovery at all. Less efforts should be devoted'to.cases

involving an insolvent or financially distressed owner or

Irnsx_Eund Oswer DLrectlve 9610 10.




operator.

suggested when'

1)
2)

3) ‘7 ,

4).

But selectlve pursult of low priority cases is

the O/O ‘can afford lesser amount

" the 0/0 is hiding assets, l

the 0/0 fails to cooperateé; or

the O/O was negllgent in allowlnq the release to occur. .

In determlnlng the level of effort to' apply to a partlcular

|

.

. case, the relevant factors to be con81dered 1nclude-;

) 3y

1)

the total amount of costs,v
the likelihood of the recovery based upon the strength
of evidence connectlng the potentlal defendant to the

release and to the ownershlp/operatlon of the UST:

- the extent of the release- and cleanup (expendltures)

documentatlon; 7 , .
the solvency of the 0/0 (i,e;,(the‘financial ability of .

the potential deféndants to satisfy a judgment for the

'~ amount of the‘claim or to pavva substantial portion of

S5)

6)

the clalm 1n settlement),
The deterrent value of the case vs. other caseS‘

competlng for resources, and

the opportunlty costs.»

Other reasons for selectlng a case for lltlgatlon 1ncludes

cases where ev1dence l;nklng the owner or operator to the

fa0111ty 1s good, the case may be used to create good precedent

3

(such as a 31te where the State issued a unllateral order, the




0/0 did not comply, and the State is iikely to obtain,avfavorable
ruling for costs including interestqytreble damagesyand/or= |
penalties), or the case is otherwise meritorious. ‘

Another category of cases are those where therehhas-been a
partial settlement providing the State less than full. rellef and

there is another v1able non-settler. For. example,‘where the '

State has settled with the UST operator but the UST- owner refuses

to settle. These actlons should be pursued promptly as a
disincentive to a non-settler. '
These guidelines do not relate directly to bankruptcy

actions because they often present partlcularly dlfflcult case

selection and management issues. 2 State 1s frequently operatlng

under time constraints Withiimpérfect information. Nonetheless,

it is important in bankruptcy cases to make. reasoned and informed

judgments on whether a bankruptcy actlon is worth pursu;ng, glven‘

other demands on State resources. This requires, at a minimum,
an evaluation of the following factors: '
1) the amount of funds to be recovered; .

2) the evidence against the 0/0;

3) ‘the likelihood of a full or significant_recovery given

the assets and liabilities of the 0/0;

4) the claims of secured and unsecured creditors} and

5) the likely State resources involved.




When the llkellhOOd of s;gnlflcant rewovery compared to,
resource utlllzatlon in pursuit of the recovery is h;gh,

bankruptcy actlons should be pursued.

IV mmaw .
To successfully pursue a cost recovery actlon, a State
should be prepared to 1ntroduce ev;dence demonstrat;ng-
1)  there is a release of petroleum lnfo the env1ronment,
2) the release is from a fac;llty,i
3) the release caused the State to lncurvresponse costs,:d
p4) 'the Defendant is an owner or operator under the State sy
‘Us'r statute. . - |
The f1nanc1al condltlon of a respons:ble party is not an -

element of proof of the.case. Even so, the flnanc1a1 condltlon

of the 0/0 may bexconsidered‘ in determining the feasibility of a .

i

cost recovery act:.on.
r .

- The chlef elements of a cost recovery action and the nature o

. of evidence requlred to sustazn them are dlscussed below.v

i

‘While we do not believe that it is necessary to :Lntroduce
ev1dence that clean up would not have been done properly by the
owner or operator of a facility or by any ‘'other responsible party,
it would be. prudent to have available evidence of efforts by the
State's UST Program to obtain a response actlon at the facility.
The notice letters forwarded by the State to owner or. operator and

their responses are examples of such ev1dence.




V. GCost Recovery Procedures = @
Specific cost recovery procedures may vary among the various . (..
Region IV States. The workgroup encourages each State to follw A e

these guidelines as closely as p0331ble for consmstency. ‘ o ‘i

Generally, the fundamental procedures for a cost recovery actlon

are:
(1) determination of a release; .
(2) notification of liability to the owner and operator;
(3) negotiation/settlement of case; | B
(4) response action (if owner or operator'is unable or
- unwilling to conduct’cleanup); :

(5) demand for payment, '

(6) negotlatlon/settlement of cost recovery clalm,

(7) cost recovery'lltrgatlon (1f settlement efforts-fail);

and ' | o

(8) collection of cost and'case closure.

Although each State has considerable discretion in
prioritizing cases for cost recovery‘and in determining an
appropriate level of effort to devote to each case, each State,
at a minimum, should make the _following cost recovery efforts for

cases in which LUST Trust Fund monies were expended. ‘These

minimum efforts are:

1) to identify any viable'b/Os; L i ‘ T

sc t R E].' E‘ T} ’ I‘_ ” ‘
Irust Fund, Oswer Directive 9610.10. ‘ ’ o
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2)‘ to notlfy O/Os of thelr llablllty for enforcement and
| corrective actlon costs, and ” o |
. ",3) j to demand payment‘of costs, ST R
A. Timing of the Cost Recovery Action o
\Cost:recovery actions for expenses indurred‘in cleanjupsfdo
~not\have to be initiated until after such response activity has
‘been completed;, However,'aicost recovery action need not be
delayed where there is a multl-phase response actlon belng
‘;blmplemented (e.g., 3011 cleanup and groundwater cleanup).. A cost
: recovery actlon can begln before completlon of the last phase of
response activity or costs expended to date and- also for
, calculable future costs. . | o
Where one stage of cleanup follows another in falrly rapld
:succession,'cost recovery actlons should be inltlated, after the

cleanup is fully completed. In sztuatlonSwwhere there are

i,
s

substant1a1 delays between phases, however, the State may dec1de
to commence a’ recovery actlon at an 1ntermed1ate stage., In these
;1nstances, negotlatlons regardlng recovery of expendltures ‘may be'
"comblned with dlSCUSSlonS w1th the owner oz operator over | |
prospectlve cleanup act1v1t1es. At a m1n1mum, all cost recovery
actlons should be 1n1t1ated before the State '8 statute of
llmltatlons explres., | e ' v

' The 1dent1f1catlon of the O/O 1s cent:al to all cost

recovery actrons, The search should uncover a party w1th whom
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the State may negotiate and from whom'the Srete may seek recovery,
of costs in the future, as well as develop the evidepce‘of
liability that may be used in litigation. The O/O(Search‘shOuld
be initiated following the initial discovery of a release. The
seaxrch may continue throughout the cleanﬁp and cost recoveryv‘
‘process. . . ; : ' | .

At the time of discovery of a release, a prellmlnary O/O
search should be conducted by the State to 1dent1fy the O/O of
the UST facmllty. The completed searchzshould ;nclude_the |
following tasks: ' B | A

1) history of operations at the UST. faclllty,

2) verification of the ownershlp of the faclllty property,

3) State agency record collection and file review;

4) 0/0 status and history;

5) records compilation;

6) 1ssuance of 1nformatlon requests;

7) flnanclal status determination; .

8) 0/0 legal name and address updates; and

9) the preparation of an O/O search report.

Any or all of these 1tems should be obtalned prlor to the -
initiation of the cleanup action where.tlme-permlts. However, .
since some cleanups.are of'en emergenc§ nature,:and there is

often little time prior to 1n1t1atlon of . such emergency actlons,

there may not be tlme to obtaln all search items prlor to the
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cleanup.',hach search should be initiated.at.the earliest .
Upossible time prior to the completion ofjthe-cleanup..

Program, enforcement and legal staff should work closely
together 1n the development of the 0/0 search from the initial
plannlng stages through the productlon of the search report.

Durlng the cleanup actlon, the search for the owner or

-)operator (i. e., responszble partles) should continue. Any newly
1dent1f1ed.owner or operator, if any, should be 1ssued notice‘ R
letters and admlnlstratlve orders as approprlate. |

At a mlnlmum, after the completlon of the cleanup, the O/O
search should be evaluated for completeness.‘ The State s legal
counsel a351gned to the case should review: the search for
evldentlary suff1c1ency.' The dec131on to’ conduct any addltlonal”
search act1v1t1es not yet 1n1t1ated should be made on the basls
of the sufflclency of the evldence and con31stent with the totali

‘costs of response and the llkellhOOd of 1dent1fy1ng
any add1t10nal O/O. The hlgher the costs of response,'the
i-stronger the effort should be to locate and LGk an 0/0 to- the
faclllty.a , ' » . h

If the‘search has not 1dent1f1ed any vlable owner or
'operator, the case should be closed out by way of a cost recovery
'close-out;memorandum. Thls will provide documentatlon that the
cost‘recovery potential has been.evaluated;and remove the case

from further consideration.

‘C. . nﬁj ice ;I_ﬂ:’tﬂ“ I 9': Liability F Q‘: c le ﬂ’nll:na;ﬂﬁ‘v:ﬁ‘ o
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One of the first steps in establlshlng cost recovery '
llablllty is to document that all partles (all O/Os 1dent1f1ed by
the 0/0 Search) were notlfled of thelr potential llablllty for
the response action and/or the cost of the response actlon if
conducted by the State including oversight and enforcement‘costs.

The notice should also give the owner and/or operator the

opportunity to conduct the response action and, if so, to contact

the program staff. 1In addltlon, the notice should ‘inform the

adressee(s) that, if they do not conduct the response actlon, the»'

_State may conduct the response actlon and may seek to recover ‘the

costs of the action from them aL a later date.. The notice should‘

be issued to the 1dent1f1ediowners and/operators upon the
completion of the 0/0 Search. . The notice letter should'contain:
1) conflrmatlon of potent1a1 llablllty as O/O for:

a) response actlon, or

b) costs of investigation, planning, response,

oversight and enforcement including interest; and

c) civil penalties’

2) reference to the State s UST statute and RCRA Subtltle

I to establlsh llablllty,
3) a statement that a release has béen documented;
4) information indicating that addressee’is O/O othST,
facility: - | | |

5) notification of forthcoming response actiOn that 0/0

may be asked to perform or finance;
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a descrlptlon of planned response actlons lf available;
a statement encourag;ng O/O to contact Program, ‘and
a statement that the letter is for notlflcatlon and .
informatzon»purposes and 1s.not a final agency

declslon.

',The prlmary responSIblllty for preparat:on and lssuance of |

the notlce letter should be in the State® s program offlce.
. D. The Demand Letter ' |

) The flrst formal step in the commencement of a cost recovery
.proceedlng will be the 1ssuance of a letter of demand from the B
'State to the owner and/or operator as potemtlally responsxble
fparty or partles for payment of costs expended on the s;te.;‘A'-
demand letter should be sent to all partles in a case who have
been 1dent1f1ed as an owner and operator and should be 1ssued
Aafter all response act1v1ty has been completed, or at the
completzon of one phase of a mult;-phase response where the
entire process w111 require "an extended perlod of tlme.

Before ‘a demand letter is sent, the potentlal case should be}v
analyzed for the elements in part III above, 1nc1ud1ng ident-
f;lflcatlon of the owner and/or operator and assembly of cost
flnformatlon. At the tlme the demand letter is’ sent, the State‘

shoﬁld be able to answer reasonable questrons posed by a
. ) . ) . ; ) .

Program ‘and’ legal personnel should consult ‘with’vtheir
supervisors . to determine who has delegated authorlty or
responsibility for preparlng ‘and 1ssu1ng demand letters in thelr'
State. : :
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recipient of the lettér, ‘Prograhvpe;sohnel SEduld haﬁeyreféfred
the éase to the program attorney (or recommended ag#;pét’an
action) énd proéram staff shoui& have résolved,their\positiod on
a referral so that the State is preparéd to file.a‘complaint if
the response to the demand letter is unsatisfaétory. : |
The lettér should be issued where responée,cqsté have beeh
incurred regardless of whethef a decision has béen-made to '
initiate a judicial pr6ceeding for cost recoﬁe?y.'
The demand letter,Should_contain the following péinté:’
< 1) reference to State's authority to;recover éésts forlthe
response activities; | |
2) the location of the site;
3) the presence of petroleum“released from the UST:
4) in general terms, the dates and types*of\rengASe-
activity,unde;takeﬂ by'the State at the facility;
5) any notice(s) given to the. recipient prior to or during

the response activity allowing the recipient the

opportqnity to undertake the work or pay the expense of

the response action;

6) the total cost of theKresponsQ:activity’ broken down

into general categories;

TIt is suggested that the amount stated in the demand_letteribe
the total obligated by the State to be expended on the site,. rather

than the amount shown. by State records to have been expended on the

site at the time the letter is prepared. This is to avoid problems
caused by delays in payment of response costs after a demand letter
has been forwarded to the owner/operator. 'Even 8o, available
records should be assembled as soon as possible. Where it is

expected that' future costs will be paid (e.g.,'in'the next pha$e~of

+
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2

‘7). a general.statement thatuthe State-hasadetermined thatf'.
the recipient isla reSponsihle partj and liable forxthe'
sum, set forth; | .
8),_ the demand for payment, | 7
9) a statement that the rec1p1ent of the letter should
T-contact the Sate w1th1n a speclfled perlod (normally
thlrty days) to discuss the account and the reclplent'
liability Lherefore, N
”lO) a warnlng that if the reclplent falls to contact thev
| State within the spec1f1ed time, a sult may be flled in
‘the appropr;ate court for recovery of the costs,,
- 11) a warning that the "amounts recoverable in an actlon
| .’shall 1nclude 1nterest on all costs lncurred by the
.State as a result of the cleanup act1v1ty. - Such
Aeznterest shall accrue from the laLer of (1) the date
,Fpayment of a speclfled amount is demanded in wrltlng,
or (ii) the date of the expendltute concerned "; and
12) the name, address and telephone number of a

representatlve of the State who: the reclplent should

response act1v1ty), the letter should also clearly state that in
addition to the sums already obllgated and spent, the State expects
to expend additional sums on the site for which claim will be made
against the: owner/operator. Of course, in a! proceedlng in the cost

" recovery action, the ‘State will be requlrad to prove the actual

amounts spent from the LUST Trust Fund
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contact. [A sample demand letter is attached te”this
memorandum, as Appendlx aA.)
lee the notice letter, the prlmary res ponsibility for
preparation and issuance of the demand letter should be in the
State's program¥effice;°

In many cases, the rec;p;ents of demand letters wzll contact
the program office and express interest in ‘discussing thelr
status as a responsible 0/0. The State should encpurage such |
negotiations. These negotiations often lead to the sett;ement_of
the case. | (

The State has several ways to settle a cost  recovery actlon°

1) a consent decree, .
2) an admlnlstratlve order:; or
3) a memorandum of agreement or lnter-agency agreement (1f

the respons;ble 0/0 is another governmental agency)

In some cases where the party'13junab1e to pay 1n’a lump
sum, or where there is the’legitimate‘reason for delayed payment,
the State may want to allow settlements in which thefrespensible
0/0 agrees to pay the claim in beriodic payments. Before |

considering installment payments however, it is ‘suggested that

~

‘

'Program and legal personnel should consult w1th their
supervisors to determine .who has delegated authorlty or
responsibility for preparlng and issuing demand letters in their’
State.
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.the State rev1ew the flnanc1al condltlon of the responszble O/O,,
“to determlne 1f 1nstallment payments are wa:ranted.

" If negotlatlons ‘are successful, agreements

{
i
1
1

should be formallzed 1n -an admlnlstratlve docwment , a jud1c1a1

:consent decree. If the settlement 1nvolves another publlc
‘agency, the agreement should be formallzed rn an Inter-Agency
) Agreement or a Memorandum of Agreement. ,The'State may enter a
.partialysettlement with an 0/0 andsseek tonﬁecover:unreimbursed
costs from other»nonsettlers; “Where the State does,enter into a
partlal settlement, any v1able recalcltrant O/D should be pursued
..as soon as practlcable for the remalnder of<the costs.
The settlement agreement should contaln a provzs;on whlch )
descrlbes the manner of determlnlng ‘the amount, the documentatlon
' to be furnlshed by the State, the schedule for bllllng by the R
State, and payment by the owner or operator‘of the overs;ght |
costs 1ncurred by the State° _y ' o
Where a settlement agreement contalns a.prov131on for the
relmbursement of overs1ght costs, the program office. should
establlsh an account recelvable and track recerpt of the
over31ght costs. ) & ' ;’ |

A settlement for the O/O to conduct the cleanup may 1nc1ude

," ) , the requirement that the.O/O.pay for costclncurred bywthe State

’ The State should determlne if the program has the authorlty
to, settle .cost cla;ms admlnlstratlvely. .
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in obtaining assistance from third parties in- the oversight
includlng extramural costs (contracts and 1nteragency agreements)

and intramural costs (payroll,” travel and ofher costs) on a . ! ‘,Qﬂ

specified schedule. Co _ : i :: | i £

If no response is received'to tnevdemandrletter, the State
should determine whether the facts of the case,justify.thebstate
taking further‘steps to pursue the cost recoverj ciaim. A
decision whether the case should be referred to the program
attorney should. be made by the program at the time. Relevant
factors to consider include: ‘ | |

1) the strength of the facts connecting the potentialg

defendant (s) to the release and as the 0/0 of the UST:
2) the extent of the reieasef_remedyeand expenditure k E
documentation by the State; and | o
3) the financial ability.of,the potential defendants to B
satisfy a judgment:for‘the amount.of the claim or to
pay a substantial portion of the claim in settlement;
AIn‘considering the ability of:the;potentially responsible
0/0 to pay, the State shonld assess the financialAconaitiOn of
each potential;y responsible party. | | :
The determination of thetprogram to—initiate a\cost'recovery

action should be forwarded in the same manner as the referral of 5

other matters for lltlgatlon (typlcally by a memorandum from the

program director to the legal office dlrector), /A decision not
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to initiate a cost recovery action must be reflected 1n a close—

+

. out memorandum as is dlscussed in more detall in thlS memorandum.

An afflrmatlve dec181on should be. made by the State in- each case
‘1n which LUST Trust Funds are. expended, whether that de01810n be:l
‘to proceed or not to proceed. This is necessary,because of_the
State 'S accountabrllty-for.management of‘theiLUST Trust Fund
monies. o o o ‘ | .
'w:m_mmmm S
| " The development of the cost documentat;on 1s central to the
"Agency 's ability to- recover costs. If after completlon of a
cleanup, a: d931810n rs made to flle a cost recovery actlon, the
- cost documentatlon will serve as the basls for the act;on. '
'Pursuant to EPA Pollcy, States must malntaln cost recovery
accountlng and recordkeeplng systems that' '

1) . documents expendltures, .

2) © supports cost recovery actlons w1th.spec1f1c records,1

A

3) demonstrates that recovered monles .are retalned and -
- used for addltlonal ellglble act1v¢t1es, and |
4) ,conforms to these guldellnes and,the LUST Trust Fund
Flnanclal Management Handbook | | |
Documentatlon for cases should 1nclude the total costs of.
the response act;v;ty.' These costs may 1nclude:
1) State admlnlstratlve expendltures 1ncluding'personnel

(management and support) payroll costs,

2) contract costs;
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3) money paid to other state or'federal agencies through

interagency or cooperative agreements, |

4) overSight costs® including personnel payroll costs,

5) enforcement costs; and | )

6) interest on costs.

The Workgroup encourages State personnel to document all
time and travel associated with a cleanup action.' It is
suggested that a site-specific account number be'used'to'document
all of the above costs. .Moreover, it is suggested that the site-
specific information regarding cleanup actiuities be documented;

This site-specific information may include£' :

1) the racility location and description;

2) the results of investigation (including identification

of 0/0s):; | | |

3) all enforcement actions taken; -

4) responses taken and time frames;,and

5) all costs mith contractor invoices.

Pursuant to EPA policy guidance,fsite-specific accounting 'is not
required for every site. | o

Enforcement costs should be documented, .Enforcementrcosts
may include: |

1) all expenditures reasonably related to inducing a

recalcitrant responsible party to,comply; '

A state may choose not to pursue. overSight cost - alone as an
incentive to 0/0s8 to conduct the cleanup. ' :
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2) all expendltures reasonably related to recoverlng
'cleanup expendltures. )
3) Salarles and otherxr expense assoc1ated w1th case:

-

"development, negotlatlons, and lltlgatlon.

’

States should establlsh a cost-effectlve accountlng system

I

to support recovery of Fund monies 1n court -Essentlal features
of such a system are: - -
l)  is adequate- for both cost recovery and audlt purposes;
2).  at a minimum, it should prov;de proof that:
a.f the work was authorlzed by the State,~'
- . ' b. the work was completed,. B .
C. the State was bllled, and | l
d. . the biil‘wasrpaidv . ’
3. ass;st the State in respondmng to . arguments that the
cost are unreasonable and/or unnecessary. |
Addltlonal documentatlon may be requlred later to. respond to.

an O/O in negotlatlon or to prepare for lltmgatlon.. The‘

Workgroup recommends that the documentatloniof activities and

‘accountlng of costs should occur whether the cleanup is belng
'conducted by the State or the O/O under State oversmght..
Durlng a LUST Trust Fund—flnanced cleanup"'each State
contractor or: other organlzatlon should be respon51ble for
keeplng a: seperate accountlng of 1ts act1v1t1e “and the costs -

.ycorrespondlng to those act1v1t1es/1tems. Agreements with other
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State or Federal agencies should include requirements that they

malntaln documentation accordlng to standard State procedures for

cost recovery. Cost documentation should be malntalned at least:
as long as the state's statute of limitations period.. |

When{the cleanup is being conduoted_by the'owner>or,
operator, the State may document all costs of ail Fund-financed
activities associated with the oversight of that actioa}

Once a case for the recovery of remedial_actiop'costs‘has
been referred to the State's Legal Division;_the Program must
periodically document on—goiné costs inourred and;subﬁit these
costs to attorneys. The litiéation team should disouss the

frequency and timing of the periodic cost up-dates,‘

VII. Evidance of Costs of Response Action
Collectlng evidence of costs of a response actlon taken at a

facility is likely to be a time consumlng task.’ Documents mustf

be .obtained from a variety of participants ih the cleanup

activity including agency contractors and others. The success of.

any cost recovery,action depends upon the use of good bookkeeping

and record collection techniques.

A variety of mechanisms are available for tracking costs.
Whatever method of accounting is used, it should ensure accurate

record keeping and preservation of all costs attributable to a.

¢

particular UST or facility. To further this objective, contracts
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between a Staterand the contractor for- performance of a response'
actlon should spec1f1cally requlre that accountlng procedures
used by the contractor be approved by the State

Each State ls encouraged to establlsh an accounting and
' expense-tracklng system and should be followed closely by all
fState agency personnel and contractors worklng’on LUST Trust-'-
funded faCIIItleS. Thls system generally 1nvolves the a351gnment'
of a unlque accountlng number to each spec;flc 51te, and the
charglng of tlme, material and other expendltures to that account,r
number. | | .

Ev1dence of the cleanup costs should be preserved and
avallable for 1ntroductlon into ev;dence. Thls could 1nclude
'such documentatlon as recelpts for money pald for‘goods orr‘

serv1ces, canceled checks,.contracts and any amendments thereof,

purchase orders, 1nvo;ces, records of tlme spent, where the clalm

‘;1ncludes the value of such tlme, travelsrecords and vouchers, and’; "

’.records of all correspondence or other communlcatlon regardlng
the actual costs, as well as progress reports oh ?he work

: performed . The names, addresses and telephone numbers of all
persons maintaining the regular busxness records of contractors,

‘or other persons outside-the State agency should also be

malntalned for ready reference.
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The assembly’of evidence for a cost recovery action begins
with the first response action taken under the State s correctlve
action authority. The 'potential for a cost recovery,action ’
should be presumed; accordingly the collectionfof‘relevant
documentation is important.' éenerally,'a State'should pursueaav
cost recovery action when there is a solvent owner or operator.
Where other government action(s) against¢the owner or operator is
contemplated or pending, such as an action toecompelﬂcompliance g
with applicable UST requirements, i.e., to provide release
detection, a cost recovery count for costs may ‘be added to the

ongoing litigation.

A

The- State s UST Program has the responSibility of collectingv

- and maintaining the’ documents used as eVidence in cost recovery-

actions. In matters requiring legal . opinions (such as=the legal

‘right of the State to enter a facility) or the preparation of

legal documents, the program manager should consult
With and obtain the aSSistance of the State,s.progran»attorney or

the appropriate State Attorney General.

There will inevitably be logistical difficulties in
maintaining and coordinating the production of the mass of data,

contracts, cost records, and other ev1dence generated in a

response activity. . It is very important to prov1de for an ,?‘

orderl& method of ekpeditiously-providing that information during '

T



the course of a cost recovery actlon for use durlng case
'development, dlscovery,'and trlal 7 f

Records documentlng LUST Trust Fund expendltures should be
malntalned for a perlod of not the State s appllcable statute of
‘ llmltatlons..J | o
The Workgroup encourages the State to malntaln and ‘
vperlodlcally update’ the cost expendlture tracking system for each
faclllty referred to above, so that-an 1tem1zatlon of all. costs
attrlbutable to a partlcular fac111ty can be qu1ckly obtalned
When a determination is made that a case should be referred to
the program attorney for. flllng (or, if necessary, during the
tlme that the demand letter is belng prepared or the case is.
ibelng cons1dered for referral), a request can be made of the
: persons, firms or agencles involved 1n a response act1v1ty for
‘coples of 1ts records. At that tlre, a complete Elle of all
-records 1nvolved 1n the partlcular case can be complled and

dellvered to the program attorney w1th copies of the complete |

flle made avallable to approprlate State personneL

\

Tho Nbrkgroup oncouragos that each Program‘attornoy ro-earch"

L

and dntormino if its statuto of limitataons i- liko or unl;ke

federal SOL law.
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If upon review of the case, the State decides not to purSue
a cost recovery actlon, the dec1smon should be- documented 1n a
cost recovery close-out memorandum.d Arclose-out memorandum (See
Appendix B) provides documentatlon for why the State has not:
pursued cost recovery in a particular case. ,Moreover, tnis
memorandum will provide lnformation necessary for predicting
revenues for fund*lead cleanups in future years.' -
A. wmdm | |

When to prepare a cost recovery close-out memorandum will
depend upon the Specirics,of the case. Normally, the decision |
not to pursue cOSt recovery should be made eome_time'after the
case would be ready for referral of an actionvtoﬂthe‘program'u
attorney for cost‘recovery. ‘Cleanup actions"are ready for
referral immediately .following completion>0f‘the oleanup.A The
close-out memorandum may be prepared as soon as the State is
reasonably sure that 1nformatlon developed later has no bearlng
on viablllty of a cost recovery action. For example, 1f a -
thorough 0/0 search is conducted prlor to the commencement of a
LUST Trust Funded'cleanup but no viable 0/Ospare found, atcostv.
recovery close-out memorandum maj'be preparediWhile the cleanup
is underway. If there is a Settlement‘forileaa‘than all costs

and the State does not intend to recover thefremaining:costs

{e.g., where there are no v1able 0/Os), thlS should be addressed;

in the close-out memorandum

B. mm_gum_mummm;nmm




. If all ava;lable enforﬁ:%ent 1nformatlon on a site points to
a recommendatlon not . to" pursue cost recovery,'a close-out
memorandum should be wrltten by the program staff w1th program
manager approval and, where legal. 1ssues are 1nvolved, in
consultatlon w1th the program attorney. The Memorandum and its
: supportlng documents 1f any should be placed 1n the permanent ‘
site file. " , |
The memorandnmrshould lnclude four sectioms:
71) ‘Site'Description;
2) Work Conducted and Assoclated Costs,j
3) -Dlscus51on of Bas;s not to Pursue Cost Recovery, and
~4) Conclu31on. | . |
yﬁl."Sito Doccription ,
‘ This sectlon should brlefly 1dent1fy the sxte and 1ts‘
-1ocatlon, and an ldentlflcatlon number, 1f any. [t shouldvvery:
‘ brlefly descrlbe the env1ronmental condltlon of\the s1te. |
' B2. Work Authorzzod and Conducted and As.ociat-d Coctc
- ThlS sectlon should brlefly descrlbe the actlon(s) taken by
the State or a contractor at the Facxllty and the 1n1t1atlon and
completlon date of. the response action (s) taken. In addztlon,
‘thls sectlon should provide an -estimate of the amount of money |
spent or expected to be spent for all past and future response
actlons.' Thls sectlon should also note any prev1ous settlements
‘(whether for" work or. cost recovery) and the dollar value of the
settlements. :

B3. Dilculaion of Basis not to Pursue Cost R.covnry e
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This section should include the information that leadsfthe

Program Dlrector to the concluszon that further cost recovery

efforts should not occur. The memorandum must clearly state the'

reason that the decision was. made not,to pursue cost recovery at

the facility. Possible reasons include:

1)

2)

3y

4)

No O0/0 was identified for‘the_facility.. The 0/0 search
report or other documentation of the completed O/Ov.
search effort should be referenced.

The 0/Os identified in;the 0/0 search are not

financially viable. 2 written evaluation of the

ability of any‘identified 0/0 to pay. a judgment for the

amount of the claim or'to pey a substantial portionfof
the claim in settlement should be'conductedvduring the
0/0 search. The close-out memorandum should
reference the results of the evaluatlon. '

The available evidence does not support one or. more
essential elements of a prospective case‘and there is
no reason to believe that such ev1dence can be
dlscovered or developed in the future.

The total costs of cleanup at the facility does not f
exceed projected litigation costs and settlement |

efforts have been exhausted. While such small cases

nA. CERCLA guidance. document _entitled . The Potentially
¢+ (OSWER Directive No. 9834. 6) provides

information on how to ‘go about ‘collecting information on the .
financial status of companles and 1nd1v1duals. .




should not automatically be closed out for this reasonn.
some may have to be. v 7 1
5) 'There may be reasons, notiidentifiedfabove, that form

the bas;s for maklng a declslon not to pursue cost
! »
-recovery (or further cost recovery) at a partlcular 1“
faclllty. One example 1s the ex1stence of an agreement
- by the 0/0 (1n the form of a consent<order or decree)
to conduct the response action(s) approved by the
State. Whlle the Agency may not have walved expllcltly
in the settlement some or all of ove:szght costs
‘1ncurred, the Agency may decide later not to pursue
\those costs because the O/O has been[cooperatlve 1n
agreelng to conduct ‘work. ‘ In thls example, if there
\are nonsettlors, the close—out memorandum should |
analyze the case agalnst them based upon the factors
'dellneatedlabove. a 1ow dollar threshoLd should not‘
cnecessarlly apply to a case where there are
- recalcltrant 0/0s or nonsettlors. |
Each close-out memorandum prepared should contaln at least.
. one of the above reasons but should contazn all the reasons that _
;ex18t,' |
B4. Conclusion

The conclu31on should restate the amount of the total

response costs expended or projected for the . slte not prev;ously
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recovered. It should also briefly restate the basis for not
pursuing cost recovery at the site,

C. Nav _Information

In the even£ fhat a Cost ﬁecove:y Close;Out Mémorandﬁm has
been issued and new relevant information comes to light, the case
.should be re-examined to determine whéther.the'decisidn‘nét to
proceed with cost récoVery éffotts is sti;i'valid. 'Factéré‘to be
reviewed include: | | | o

1) the total dollar amount of fdpds ékﬁen&ed'or to be

expended;. o ' | |

2) any chanées to.the stfength of the case resulting from

new information; or

3) the financdial condition of the 0/0 changeé.




'~ was done) ..

33 -
- Appendix A
'(Model Demand Letter) - .
XYZ Corp. - -
Someplace, State 00000
Re: Name, location of site
Dear Sif'byhnadam:‘

On or about ' _, 199_, there were releases

'into the environment of petroleum from the - ~facility
located at or about __ : ——. [In addition,

there were releases of petroieum that may present an imminent and

substantial danger. to the public health or welfare.]

On or about ______ , 199_, the State of L ey
Department of __ » (the Departmentb gave f[oral]
notice to you (which was confirmed by letter of _______ , 199_,

‘advising you regarding the referenced facility and that you are a .

party who may be liable as an owner and/or .operator for money
expended by the government to take corrective action at the
facility. We offered you the opportunity to discuss with'

— Your voluntarily taking corrective action necessary to abate,
" contain or cleanup any releases from the'facilipyo You did not

undertake the necessary corrective actions. . . L
In accordance with (insert State statutOryéauthority) and

.Section 9003 of the Solid Waste Disposal Act, épmmonly referred ‘
to as Subtitle I of the Resource Conse:vationrapd Recovery Act of
. 1976, as amended.by the Hazardous and Solid Waste Amendments of

1984, 42 U.s.C. Section 6991b, the (name of the| State agency), -
pursuant to 'an agrezzment ‘with and funding by the Unjited States
Environmental-Prot%ition‘Agency (EPA), undertook a response’
action using Feders. LUST Trust Fund monies provided for such
actions at the above facility. The action began on or about _____
_ s 199_, and continued to on or about e s 199_.

The State's response action entailed the (describe generally what

- The cost of thefresponse action [performedj (caused;tp be .
performed by the Department at the facility] (was) [is currently)
approximately '$ o [The Department anticipates

‘expending additional funds in the future under authority of

(insert State's statutory authority) and RCRA § 9003, 42 U.S.C.
6991b, for additional response activity which the Department
deems appropriate to be performed at the site.]  Enclosed is a
statement summarizing the expenditures to date., . :
Information available to the Department indicates among

‘other things that you (choose one or more, of the bracketed

clauses as appropriate:) [are/were at the. time of the response .
action the 0/0 of the facility) [were the O/0O of the facility at
the time of release of regulated substances at»the‘facility].
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Pursuant to the provisions of (insert Stateé's statutory
authority) and Section 9003 of RCRA, we have determined that you
are liable for the payment of all costs expended at the facility
to the LUST Trust Fund established pursuant to Section 9003-:.0f"
RCRA, 42 U.S.C. 6991b, which is administered by the Department in
_the State of : through an agreement with EPA. '
: We hereby request that you, as the [owner] [operator] make
restitution by payment of the herein stated amount plus interest
pursuant to (insert State's statutory authority) [together with
any sums hereafter expended by the Department at the facility
pursuant to authority of RCRA) . [The names of other responsible .
owners/operators ;eceiving this request for payment are enclosed

with this letter to facilitate organization among the identified -

parties concerning payment.) If you desire to discuss your
liability with the Department, please contact the person named
below in writing not later than thirty (30) days after the date
of this letter. We will otherwise assume that you have declined
o reimburse the LUST Trust Fund for the facility expenditures . -
and will subsequently pursue civil litigation against you.
Sincerely, ' : o : : '

Contact Person:
[Name]

[Title]
[Address)
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| Appmﬁdix B -

, . (Model. Close-Out Memorandum) .
L |
DATE; = N |
' SUBJECT: ABC ManufaCtu;ingtplant.UST.Facility
. ~Case # ____ ) o ‘
. FROM: o [Namé;of program staff :eSponsiblé<for prepéring‘the 
- memorandum] S ‘ R e
TO: - [Name of thé,UST'Program Manager]

i . The purpose of this memorandum is to detail the reasons that:

~ form the basis of the Division's determination that the recovery

- of LUST Trust Fund monies expended at the above referenced UST- .
facility should not be pursued. e 2 - S :

‘1)  Site Description

The ABC Manufacturing Company (the company) is commercial

- textile manufacturing facility located at 345 Main Street in
Mountain City, Tennessee. . The company is the owner/operator of
five (5) underground storage tanks (USTs) . All 5 USTs are located
at the company's above manufacturing facility..?ihe USTs ,are used -

to fuel the company's- truck fleet.- A -

The Division of Underground Storage Tanks (the Division)
received a complaint on May 13, 1993 concerning the domestic
water well at the Elmer Brown residence located jadjacent to. the
. company's facility in Mountain City, Tennessée. . On May 17, 1993,
‘Division personnel from the Johnson City Field Cffice ) o
investigated the complaint. A water sample was collected from
the Brown's water well. Analysis of this sample indicated the
presence of petroleum constituents above the Division's drinking
water limits. The Johnson City Field Office contacted the e
company on May 21, 1993 and talked with the company's president,
informing him of the results of the anélysis.offﬁhe Brown's well
water. During this phone conversation, the Johnison City Field
Office requested that the company provide an alternate water
supply to the Brown residence and the company declined the
‘request. ‘ ” : . :

The Division required the company to perform a site
.assessment at their UST facility. Soil and ground water
contamination was found on the company property, however, no
petroleum constituents were detected in ground water samples
collected from two (2) monitoring wells installed between the

e




36

contaminated zones on the- company's UST 81te'and the Brown's'

property. Therefore, no direct connection was establlshed durlngl_'

the assessment between the contamination found at the company's
UST facility and in the Brown's water well. There have been
numerous meeting between the company and ‘the Division attempting
to settle this case. All settlement attempts have been

unsuccessful and the company will not admit any llablllty for the

contamination discovered in the Brown s water well.

2) Ho:k Conducted nnd.Associatod Costs

On May: 26, 1993, the Johnson Clty Field Off;ce requested
approval from the Division's Contract Management Section to use
LUST Trust Fund monies to provide the alternative water supply
for the Brown residence. On May 28, 1993, the Contract ‘
Management Section sent a Notice to Proceed to the Division's
Emergency Response Contractor, XYZ Environmental Englneerlng,‘
Inc., requesting the installation of a filtration system to the
Brown's water well and the. delivery of bottled water for human
‘consumption. The Division prov1ded,these services at the Brown

residence for approxlmately six months expending $11,741.22 from

the LUST Trust Fund. In November of 1993, the Company had the
Mountain City water supply line extended and connected to the
Brown property-. ) » v

3) Discussion of anis'not to Puriud'Co-t Rbcovory

. The Division has decided not to pursue cost recovery of the
$11,741.22 expended from the LUST Trust Fund at the above UST
facility. This decision is. based on the following reasons:

1. The Division was unable to establish a direct
connection during the assessment between the
contamination found at the company's UST fac;llty and
in the Brown's water well. Therefore the Division
believes that the available evidence does not support
the elements of a cost recovery case and there is no
reason to believe that this evidence can be discovered

- or developed in the future. All settlement efforts
have been exhausted. - The only avenue left to pursue-
cost recovery is through lltlgatlon. Considering all
the evidence of this case, the Division believes that
pursuing cost recovery through litigation is not a wise
use of the Division's money or resources.

2. The total projected costs to litigate this case will
exceed the $11,741.22 expended from the LUST Trust Fund
at the above UST facility. Due to the lack of '
evidence, litigation of this case may be unsuccessful

The Division believes that pursuzng cost recovery
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through lltlgatlon is not ‘a wise use- of the D1v1slon s
' money or-resources.

'f‘4f 7 cOnclusion

The D1v151on terminated act1v1t1es at the Brown res;dence in
- November of 1993 when the residence was connected to city's water

and the filtration system was removed from ‘the" Brown s water
well. The Division has no plans to pursue cost recovery due to
_the results of the environmental assessment at the company's UST
facility. If the Division were to institute an assessment to
attempt to prove.a direct connection and/or to lltlgate the case,
"~ the costs would at least equal and probably exceed the ‘costs
expended to date. Therefore, the Division plans no further
actlon at thlS site 1ncludlng cost recovery.—

Approved:____ . ___ ' ___ ' Date:.

UST Program Manager




(1)

(2)

(3)

(4{,

(3)
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Appendix c
(Outiine of Cost Recovery'Procedures).

Discovery of a release and 1dent1f1catlon ‘of the owner
and/or operator (0/0) of the UST.

A, an 1nspector may 1nvestlgate and 1dent1fy the O/O via
the owner search.

Evaluate whether the State will use LUST TRUST fund mon;es’
to remediate the site.

A, determinerwhether the O/Q is'financially'unable‘to
perform the corrective action at the site.

b. determine whether the 0/0 is flnaclally able to
. remediate the s;te but refuses or fails to do sS0. -

C. determine whether the State is expendlng LUST TRUST
funds to address an emergency 51tuatlon. ‘

Send a Notification Letter to the O/Os.

a. notify the 0/0 of his/her llablllty and respons1b111ty
under the Act and regulations. :

'b. send the Notification Letter to, ‘the O/O by certlfled
mail.

Implement the cleanup action at the UST site.

a. the State must‘establiSh and maintain records and
documents of all costs expended to cleanup the site.

b, the Workgroup recommends a tracklng and records system
- which generates. site-specific documentatlon, the court
system his granted recovery to states in cost recovery
actions where the State presented documents and records
identifying costs with s;te—spec;flc records and - :
documentatlon. ) . :
Once the cleanup is complete, reevaluate the facts and
circumstances to determine whether the State will seek cost
recovery. : - .

a. determine whether the O/O's flnanclal condltlon has
changed. .

b. determine the total amount of costs the State w111 seek
to recover from the 0/0. ‘ .
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If the State has determined that it w1ll not seek cost

‘recovery, prepare a close-out memorandum

+

-If the State has determined to seek cost recovery, send (via

certlfled mail) a Demand Letter to the 0/0.

Contact and dlscuss with the 0/0 the payment of the costs -
and the payment plan for the debt.v

If the 0/0 fails to response or pay the assessed costs,'

_refer the case to the program attorney to pursue an

adm:.nlstratlve or court act:n.on tO recover the costs.

Institute the approprlate rost rerovcry actlon through the
program attorney.

Collectlon of costs, via settlement or llt:gatlon, and case
,closure.







